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Dear Tennessee Supreme Court Justices:

I am writing to request your consideration of an exception to Model Rule 1.8 (e) that would allow non-
profit legal assistance organizations to provide humanitarian aid to low income clients.

Situation: TALS is preparing to enter an agreement with the Tennessee Department of Human Services to
expand our 2Gen/whole family civil legal assistance program from its current service area of eight counties
to all ninety-five counties. The expansion opportunity arose when DHS asked TALS and its legal aid partners
to create a 2Gen legal assistance program with a focus on helping families avoid homelessness. To do this,
TALS and its legal aid partners have created a financial assistance program, funded through the
reimbursement based grant using TANF funding, whereby rent, rental/utility arrearages, housing debts, and
resettlement costs will be paid to providers on behalf of qualifying clients as part of the holistic legal
services we provide.
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We are not aware of any other legal assistance program using TANF funding in this holistic way to include
financial and legal assistance, and we are excited about the opportunity DHS is providing to help Tennessee
families become more economically self-sufficient. Significantly, the financial assistance component of our
program will have the important added community benefit of financially helping landlords, who like our
client population, have also suffered greatly as a result of the pandemic.

Challenge: Because Rule 1.8 (e) prohibits attorneys from giving financial assistance to clients, our financial
assistance program is designed to be managed by TALS for all 95 counties. The cycle time for processing
payments to third parties from TALS will require five to seven business days because we will need to receive
and review the application, set the recipient up in our payment system for processing and issue payment to
the third party recipient, e.g., landlord, utility company, or moving company. TALS will be managing the
volume of requests from all 95 counties. The centralized system will be particularly challenging to execute
quickly to prevent eviction in rural counties where Mom and Pop landlords may require checks instead of
electronic funds transfers. TALS's board member, Spring Miller, Associate Dean of Public Interest and
Lecturer at Law at Vanderbilt University Law School, and her students volunteered to research:

(1) How Tennessee’s Rule 1.8 (e) would apply to the financial assistance program for low income
clients described above;

(2) How other states and the ABA Model Rules address the provision of financial assistance to indigent
clients in light of the restrictions in Rule 1.8 (e).

Their memo is attached to this letter for use in evaluating TALS's request.

Request: TALS’s prayer is that the Court consider entering a special Order interpreting Rule 1. 8 (e) to clarify
that when a non-profit organization providing free legal aid to indigent clients has received donations or
other funding to provide humanitarian aid to persons in need, such as financial assistance to pay for food,
clothing, shelter or transportation, the organization’s use of such donations or other funding to provide
humanitarian aid to its clients or the clients’ families shall not be deemed a violation of the Rule.

The proposed effective date of the grant is June 1, 2021. While a Special Order would be most helpful prior
to that date, we are confident that the Court’s consideration of this matter, even after that date, would still
have significant impact on those needing this assistance the most.

Sincerely,

G Dwity

Ann Pruitt
Executive Director
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TO: Tennessee Alliance Legal Services Executive Director Ann Pruitt

FROM: Vanderbilt Law School students' Bria Black ‘23, Justin Brooks ‘23, Emily
Slifkin, *21
RE: Rule 1.8(e) Humanitarian Exception Research
DATE: April 13, 2021
L Introduction and Statement of the Issue

The coronavirus pandemic has created a crisis of economic and housing insecurity for
low-income Tennesseans. As part of a program to address second generational poverty, the
Tennessee Alliance for Legal Services (TALS) and its partners, the state’s four Legal Services
Corporation (LSC)-funded non-profit legal aid organizations, are planing to contract with the TN
Department of Human Services to provide 2Gen (whole family) based civil legal services to
qualifying families. The program will include a financial assistance component to facilitate the
provision of rental and other assistance to low-income clients facing housing instability and
eviction. The assistance will take the form of payments to third parties to cover qualifying low-
income clients’ rental and utility arrearages, provide them short-term rental assistance, or to
resettle them in more affordable or habitable housing. The program will be funded with a grant
from the Tennessee Department of Human Services (DHS), using Temporary Assistance for
Needy Families (TANF) funding. The funds are available only in the form of a reimbursement
grant, so TALS must make the payments to third parties on behalf of eligible clients and then
seek reimbursement from DHS. Currently, the financial assistance program is being designed for
a centralized structure, with TALS receiving requests for qualifying expenses and making
payments to landlords and other third party providers statewide. The assistance will benefit not
only low-income families at risk of eviction, but their landlords and the community at large.
TALS is exploring a de-centralized approach that would allow its partner legal aid firms to
provide the financial assistance to qualifying landlords and other third party providers as a way
to expedite the processing of payments, which will take approximately five business days under
the centralized process.

Tennessee Rule of Professional Conduct 1.8(e) prohibits attorneys from providing
financial assistance to a client in connection with pending or contemplated litigation. The rule
contains an exception permitting a lawyer representing an indigent client to pay court costs and
expenses of litigation on behalf of the client. Tenn. R. Prof’ 1 Conduct 1.8(e)(2). Comment 10 to
the Rule states that attorneys may not make or guarantee loans to clients for living expenses
because to do so “would encourage clients to pursue lawsuits that might not otherwise be
brought and because such assistance gives lawyers too great a financial stake in the litigation.”

Id, cmt. 10.

TALS requested research on two questions:

(1) How Tennessee’s Rule 1.8(e) would apply to the financial assistance program for
low-income clients described above;

! The students conducted this research and memo writing as a not-for-credit pro bono project under the supervision
of Spring Miller, VLS Lecturer in Law and Assistant Dean for Public Interest.



(2) How other states and the ABA Model Rules address the provision of financial
assistance to indigent clients in light of the restrictions in Rule 1.8(e).

With regard to Question 1, it could be argued that rental assistance for cl?e.nts.
experiencing housing insecurity and possible eviction falls into the category of litigation
expenses, which would make the program permissible under the exception for lawy.ers
representing indigent clients in Tenn. R. Prof'l Conduct 1.8(e)(2). However, there is no .
Tennessee-specific authority addressing the scope of the 1.8(e)(2) exception. Moreover, in
response to a request for an informal advisory opinion from TALS on the matter, the Board of
Professional Responsibility of the Supreme Court of Tennessee (BPR) opined that the rental
assistance to be rendered through the program likely fell into the category of living expenses, not
litigation expenses, and as such would run afoul of 1.8(e). Without further guidance from the
BPR or the Supreme Court of Tennessee, any legal aid attorney whose employer organization
provides financial assistance to clients through the program described above risks being found to
have violated Tenn. R. Prof’l Conduct 1.8.

Part II of this memo addresses Question 2, i.e. how other states and the ABA Model
Rules treat the provision of financial and humanitarian assistance to clients under Rule 1.8(e).

II. Rule 1.8(e) and the “Humanitarian Assistance” Exception

The rationale underlying the general prohibition on lawyer provision of financial
assistance to clients in Rule 1.8(e) is rooted in the profession’s long-standing concerns about
champerty and maintenance, as explained in Comment 10 to Rule 1.8 of the ABA Model Rules:

Lawyers may not subsidize lawsuits or administrative proceedings brought on behalf of
their clients, including making or guaranteeing loans to their clients for living expenses,
because to do so would encourage clients to pursue lawsuits that might not otherwise be

brought and because such assistance gives lawyers too great a financial stake in the
litigation.

Model Rules of Prof’l Conduct R. 1.8, cmt. 10 (2020).

In recent years, however, a growing number of states and the ABA itself have recognized
or created narrow exceptions to Rule 1.8 to give attorneys serving indigent clients some
discretion to provide financial assistance to those clients struggling to secure the basic necessities
of life. The pandemic seems to have provided additional impetus to this national trend. This
section provides a brief overview of recent ABA changes and spotlights some states’ rules,
without attempting to present a comprehensive state-by-state analysis.

A. The ABA Model Rules of Professional Conduct

In August 2020, the American Bar Association (ABA) House of Delegates adopted an
Amendment to its Model Rule of Professional Conduct 1.8(¢) to create a humanitarian exception
permitting pro bono lawyers representing indigent clients to provide “modest gifts” for basic
living expenses. ABA Model R. Prof. Conduct 1.8(¢) now reads:






